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THE RIGHTS AND DUTIES OF ALIENS WITHIN
NATIONAL BOUNDARIES
The puropse of this essay is to enunciate and discuss the
general principles of English and American law governing aliens
within national boundaries.
Our first consideration is: To whom do the laws apply? In
other words, What is an alien? An alien is a foreigner;' a person who is not a citizen. 2 Aliens, for our purposes, are of two
sorts, alien enemies and alien friends. An alien whose country
is at peace with our own is an alien friend. 3 An alien whose
country is at war with our own is an alien enemy.4 The citizen
owes an undivided allegiance to the sovereign and therefore is
given more rights and privileges by that sovereign than the alien.
Laws governing aliens, like other laws, have grown and are
still growing. By reviewing their history we shall see more
clearly the basis on which they rest and will be assisted in predicting their future. The most primitive nations and tribes put
a taboo on intercourses with all aliens, under the theory that they
are endowed with evil magic influences. 5 And brave enemy aliens
are eaten in order that the eater may acquire their bravery. 6
But one of the oldest sets of rules governing human conduct provides that "a sojourner shalt thou not wrong, neither shalt thou
oppress him." 7 This principle was pronounced far ahead of
its time and lived a hard and eventful life thousands of years
later when our common law was being formed. "The common
law . . . has always been jealous of foreigners; from the conquest till upwards of two hundred years afterwards, it does not
appear that strangers were permitted to reside in England even
on account of commerce beyond a limited time, except by special
warrant; . . . and we find that one stranger was often arrested for the debt or punished for the misdemeanor or another,
as if all strangers were to be looked upon as a people with whom
IBlack's L. Dic.
2Walker's American Law, (11th ed.) 150.
:Black's L. Die.
4Id.

Frazer, Golden Bough (1 vol. ed.) 194.
'Id., 497.

Exodus 22, 21.

Also Exodus 23, 9.
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the English were in a state of perpetual war, 8 and therefore
might make reprisals on the first they could lay hands on. ' 9 Our
expression "beyond the pale" is reminiscent of this sentiment.
The pale was the outer fortifications surrounding a castle outside
of which all were aliens.10 A more hospitable position is stated in
Magna Carta:11 "All merchants shall have safe and secure
conduct, to go out of, and to come into, England, and to stay
there, and to pass as well by land as by water, for buying and
selling by the ancient and allowed customs, quit from all evil
tolls; except such merchant as are of a land at war with us. And
if there be found any such in our land, in the beginning of the
war, they shall be attached, without damage to their bodies or
goods, until it be known unto us or our chief justiciar, how our
merchants be treated in the nation at war with us; and if our
be safe there, the others shall be safe in our dominions." This
provision denotes an entirely new policy in the common lawunlike most of the other chapters. King John had nearly put
a stop to foreign trade by levying "evil tolls" on foreign merchants. The barons wished to have imported to them the fine
wines and rich cloths that England could not produce and therefore, in opposition to the King and the common people, had this
chapter inserted in the Great Charter. Popular sentiment
favored protection of British markets for British merchants. 12
Thus began (if doctrines of law can be said to begin at any one
time) the policy of encouraging international trade which has
resulted in more and more liberty for the alien. Further, the
melting pot policy of America, with its great extent of undeveloped resources and sparsely peopled territory, has confirmed the
tendency of the common law in the same direction.
The nature of the law governing aliens within national
boundaries is municipal rather than international. That follows
from the doctrine that each sovereign has exclusive jurisdiction
within his own territory. Different sovereigns have laid down
different sets of laws.
s The old Roman law was the same. Vattel, L. of N. Bk. II, c. 8,
sec. 112.
,1 BI. Com. *372, note by Chitty in Sherwood's edition.
10 See 1 Niebuhr, Lectures on Roman History, 165.
"Chap. 41.
"Magna Carta, 463 et seq., by McKechnie.
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This leads us to a consideration of the scope of legislation
over aliens. As mere matter of power the sovereign can exclude
whom he pleases from his territory' 3 and therefore may annex
what conditions he pleases to the permission to enter.14 But by
the law of nations he is bound to exercise humanity 15 and his
permission to enter must not be a snare. 16 In the United States
the Fourteenth Amendment constitutes the principal written restriction on legislation concerning aliens. It provides that no
no state shall deprive any person of life, liberty, or property
without due process of law; and that no state shall deny to any
17
person within its jurisdiction the equal protection of the laws.
The Fifth Amendment similarly restricts Congress.' 8 While the
English Parliament is bound only by the law of nations and
treaties, it is no less liberal than our Congress and legislatures.
The states are further restricted by the constitutional provision 1 9 that the President, with the concurrence of the Senate,
has power to make treaties. Treaties are part of the law of the
land. 20 Therefore, state laws partly or wholly nullifying treaties
will be void as unconstitutional. 21 And, because of its righ to
declare war,22 Congress has such power over aliens as is needed
to make a declaration of war effective.
The man most eminent among law writers for his ability to
classify the law treated rights under three main heads-the right
23
of personal security, personal liberty, and private property.
We shall follow his lead and thus cover the subject in a summary way.
Under the modern common law the alien friend is accorded
the same rights to personal security and personal liberty as are
-Musgrove v. Chun Toy, (1891), A. C. 272.
'4 Vattel, L. of N. Bk. II, c. 8, sec. 99; Fong Yue Ting v. U. H.,
(1893), 149 U. S. 698.
Vattel, L. of N. Bk. II, c. 8, sec. 100.
oId., sec. 104.
0
1 U. S. Const., Amend. 14, sec. 1. In re Ah Chong, 1880, 2 Fed. 733.
"'U. S. v. Wong Quong Wong, (1899), 94 Fed. 832.
"U. S. Const., Art. 2, sec. 2, sub-see. 2.
2U. S. Const., Art. 6, sec. 2. Cooley on Constitutional Limitations,
24. The purpose of this article was to prevent the states from confiscating debts owing to aliens. John Basset Moore in International
Law and Some Current Illusions, 14.
2Opel v. Shoup, (1896), 100 Ia. 407, 67 N. W. 560, 37 L. R. A. 583.
U. S. Const., Art. 1, sec. 8, sub-see. 11.
SBI. Com. *129.
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given to citizens. 24 Alien friends, for example, have the right
to engage in lawful business on a parity with citizens and. that
right is guaranteed them by the Fourteenth Amendment. 25 An
exception to this doctrine is made only in the case of certain
businesses apt to be injurious to the public if not properly carried on. Thus, in the United States, the individual states can
forbid aliens as a class to enter the trade of peddling, 26 or liquor
selling. 2 7 That is all in the exercise of police power. Analogously, a state may forbid aliens to carry firearms 28 and may
provide for the deportation of alien insane. 29 The police power
is an inherent attribute of sovereignty over which the states
never granted the federal government exclusive control. The
origin of our doctrine that alien artificers must be allowed to do
work or engage in business is probably found in an- old English
statute.3 0 Aliens have the right to be protected in their reputation.31 An English court, in 1799, considered the plea, "alien
enemy," an "odious plea," 32 and it is noteworthy that scarcely
any reasons are given by the English courts for judgments that
an alien can sue for a debt 33 or for slander ;* so elementary is
it in the common law that aliens have the fundamental rights of
personal liberty and personal security, that it is difficult even,to
find cases deciding that they have those rights.
The modern law governing the right of aliens to own land
is in some confusion, and, to enable us to understand the present
day statutes, it is necessary for us to review a few elementary
notions of the common law. From the nature of land tenures in
England it was logically impossible for aliens to hold real estate
while the feudal system held sway. Land tenures originated as
Kow v. Nunan, (1879), 5 Sawyer 552
2Op. cit. *371 et seq. Ho A
(same under 14th Amend.).
1In re Ah Chong, (1880), 2 Fed. 733. Yick Wo v. Hopkins, (1885),
118 U. S. 356. Juniata Limestone Co. v. Fagley, (1898), 187 Pa. 193.
Note,2 11 L. R. A. (n. s.) 799.
aDicta In Com. v. Hana, (1907), 195 Mass. 262, 81 N. E. 149, 11 L.
R. A. (n. s.) 799.
27Trageser v. Gray, 73 Md. 250, 9 L. R. A. 780, 20 Atl. 905.
23 Ill. Rev. Sts. Cahill's Ed., 1925, c. 38, see. 141 (3).
20Op. Cit., c. 23, sec. 36.
5 Eliz., c. 7, 1 BI. Com. *372.
1 Halbury's Laws of Eng.
3 Tirlot v. Morris, 1 Bulst. 134 (1688),
308, sec. 678.
C20asseres v. Befl, 8 Term Rep. 165, 167.
Dyer, 2b. 12. Tirlot v. Morris, supra.
* Tirlot v. Morris, supra.
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a military institution. The conquering general would allot land
to the superior officers of the army, and they would deal it out
again in smaller parcels to the inferior officers and deserving
soldiers. 34 Each man held his land under the protection of the
sovereign and of the mesne lord over him and, in compensation
for that protection, had to do service faithfully, both at home and
in the war, under him by whom the lands were given.35 Nat
urally, an alien could not fulfill these duties because he was
already bound by allegiance to a foreign king. If land should
come into the hands of one not bound by feudal ties, the king
could take it from him.36 Otherwise, "the design of introducing
feuds, the defense of the kingdom would be defeated." 37 And
since the law will not do the vain thing of giving to a man that
which the law will not enable him to hold, it follows that the alien
could not take title by operation of law, as by descent or dower.
No title by descent could be traced through an alien.38 The
reason was that the only title the alien had was a title defeasible
at the king's pleasure. How could he pass on a better title than
he had ? To the mind of the medieval lawyer, trained in sound
logic, there was no answer to that question. As Blackstone pertinently and facetitiously remarks, an alien was worse off at
common law than a bastard, for a bastard could hold land
acquired by purchase and made a good ancestor. The only exception to the common law doctrine that an alien could not own
an estate in land was that the alien could take a mortgage as
security for a debt.3 9 This was plainly in the interest of commerce. A mortgage has no control whatever over land except to
compel its sale. An alien could not control land, even without
a beneficial interest, as by being trustee, 40 and could not have a
beneficial interest in land without the control, as by being cestui
que trust. 41
The English law was changed in 1870 by the Naturalization
Act which enables aliens to take, acquire, hold and dispose of

112

B1. Com. *45.
"Id.
Op. Cit. *274.
37Op. Cit. *249.
"1 Halsbury, Laws of England, 306.
"2 Kent *62-*63.
402 Kent *62, King v. Boys, (169), Dyer 283b.
42 Kent *62.
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real and personal property in the same manner in all respects as
British citizens.4 2 And by an earlier statute, British citizens are
43
able to inherit from an alien ancestor.
The statutory and treaty provisions in the United States as
to the right of aliens to own land are not uniform. One view is
that only non-resident aliens are prohibited from owning land.4 4
Most states provide that aliens who have declared their intention to become citizens can take, hold and dispose of land in the
same manner as citizens. 45 The New York statute has the same
broad effect as the English. 46 Under a third view, aliens are permitted to hold land for a limited period of time (six years in
Illinois or, in the case of an alien minor, six years after he
reaches twenty-one), and if they do not alienate the land within
that period "it shall be the duty of the State's attorney
to proceed

.

.

.

to compel a sale of such lands."

If the

attorney does not act, any private citizen may act for
him. 47 Money realized from the sale of the land goes to the state.
It may be a propos, as matter of local interest, to state the Yentucky law on the subject. As is usually true, the Kentucky legislature has passed one statute after another without looking to see
what has gone before. As a result, our statutes are interesting
mainly for their confusion. Section 139648 provides that, "In
making title by descent, it shall be no bar to a party that any ancestor, through whom he derives his descent from the intestate,
is or has been an alien." This, then, makes the alien a good ancestor. Section 2449 enacts that an alien friend, after declar4Halsbury's
Laws of England, "Aliens." But no alien can own
a British ship. Id., citing 57 and 58 Vict. c. 60, sec. 1. This restriction is only nominal in time of peace, inasmuch as aliens can own all
the shares of a British corporation owning a British ship. R. v.
Arnaud, 1846, 9 Q. B. 805. But in war time tbe alien enemy stockholder cannot vote even by proxy (Robson, v. Premier Oil & Pipe Line
Co., (1915), 2 Ch. Div. 124) and, a fortiori, not personally. Hence, in
time of war against the alien's country, the restriction is substantial.
And under the modern statutes the court has even appointed an
alien trustee. In re Hill, W. N. (1874) 228.
412
Bi. Com. *251, citing 11 and 12 W. III., c. 6.
"Grecnhe v. Morrison, 21 Ia. 538 (1866).
Is The writer is greatly hampered for the lack of a modern edition
of Stimson's Stat. Law, and for the lack of the statutes of other states
and the British colonies.

Ill. Revised Sts., Cahil's Ed., 1925, chap. 6, sec. 2.
Rec. Sts., Cahill's Ed., 1925, chap. 6, see. 3.
43 Carroll's Kentucky Stats., 1922.
4, Op. Cit.
41 Ill.
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ing his intention to become a citizen, according to the forms required by law, shall be enabled to recover, inherit, hold, and pass
by descent, devise, or otherwise, any interest in real or personal
property, in the same manner as if he were a citizen of this Commonwealth. Section 33850 incapacitates a nonresident alien
from owning land for more than eight years, when he takes it
by descent or devise. Why descents and devises should be protected more than conveyances seems impossible of comprehension.
Section 33751 enacts that a resident alien friend may take and
hold any personal property, except chattels real, and may "take
and hold any lands for the purpose of residence, or of occupation
by him or his servants, or for the purpose of any business. trade
or manufacture, for a period not exceeding twenty-one years,
An alien so taking and holding shall have like rights, remedies
and exemptions touching such property as if he were a citizen of
the United States." A further study of the statutes would probably reveal other views but it is enough, in the scope of thts
essay, to see what things the states take into considerationresidence, declaration of intention to become citizens, descent
from aliens, and business convenience. As we have seen 52 if
a treaty gives an alien the right to own land, no state law can
prevent the alien's exercise of that right. 53 Neither can any law
of the District of Columbia. 54
Aliens, by virtue of the common law, can take, hold and dL
55
And they
pose of personal property as freely as can citizens.
56
can recover choses in action. And an alien can rent a house for
his convenience although it is doubtful, at the old common law,
that he could own any other chattels real.5 7 It is thus plain
that the alien could own such property as was absolutely necessary for conducting trade. Personal property was of little importance, anyway, when our law was pronounced.
"Op. Cit.
"Op. Cit.
5Supra, pg. 3.
Opel v. Shoup, (1896), 100 Ia. 407, 69 N. W. 560, 37 L. R. A. 583.
But that the subject ownership of land by aliens is not exclusive province of treaties, see Blythe v. Hinckl.y, (1901), 180 U. S. 333.
"De Geoffroy v. Riggs, (189), 133 U. S. 266.
"11 BI. Com. *372. (All the elementary treatises.)
"1 Dyer 2b.
" 1 Bl. Com. *372.
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An alien has no political rights unless expressly given them
by the written law.58 An alien cannot, even by naturalization,
qualify himself to be president of the United States. 59 He cannot
be a representative without having been seven years a citizen 6 °
nor a senator without having been nine years a citizen. 0 ' In
England aliens have been made kings, but cannot be made constables. 62 The only other exception in England to the general
rule so that aliens can be jurors if they have resided in England
ten years. 63 This is remarkable. What a surprise it would be to
Coke to learn that a British subject can be tried by a jury of
aliens ! The general rule in both 'countries is that aliens cannot
vote. In England they cannot participate even in county or
parish council elections.0
In our country the individual states
have a free hand in providing whether aliens shall ha-e the right
of suffrage 5 and the states have not been uniform in so providing. The only restriction is that the Constitution prescribes
that the electors of members of the federal house of representatives shall have the qualifications requisite for electors of the
most numerous branch of the state legislature0 6 But most states
do not allow aliens to vote. 67 It is submitted that this is wise if
only to furnish an argument to the alien in favor of naturalization. Some states allow aliens to vote after residence for a specified period, provided they have formally declared their intention
to become citizens. 68 The doctrine that an alien can have no po-.
litical rights is so elementary that it is difficult to find a reason
stated for it. All ancient countries had the same law.0 9 The
probable reasons are: Clannish feeling, distrust of a stranger,
and the sentiment that a man cannot be loyal to two sovereigns.
1 Westlake, International Law, 211.

U. S. Const., Art. II, see. 2, sub-see. 5.

U. S. Const., Art. I, sec. 2, sub-see. 2.
sub-see. 3.
v. Nicerre, (1771), 5 Burr. 2788. An alien cannot be a legisla-

',U. S. Const., Art. I, see. 3,
62R.

tor in Massachusetts. Opinion of the Justices, (1877), 122 Mass. 594.
631 Halsbury's Laws of Eng. "Aliens." I Westlake, Int. Law, 211.
6145 and 46 Vict., ii. 50, s. 9.
1 Bryce, The Amer. Com. (3rd ed.) 315. Cooley, Const. Lim., 7th
ed., 901.
66U. S. Const., Art. 1, sec. 2, sub-see. 1.
Cooley, Const. Lim., 7th
ed., 901.
"Cooley, Const. Lim., 7th ed., pl. cit.
"Id., note.
1 Niebuhr, Lectures on Roman History, 158.
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The most important privilege of the alien is to remove the
disabilities of his status by becoming a citizen. This subject concerns statutes only, for the common law did not provide for naturalization as we know it. In England the King retains the
power to grant letters of denization 70 for it expressly reserved to
him by the Naturalization Act of 187071 but the power has not
been exercised for a long time and is too disused to merit discussion. 2 Residence of at least five years in the United Kingdom is a prerequisite to admission as a citizen.7 3 Application for
the new status is made to one of the secretaries of state who must
consider it, but who may reject the petition or not as he thinks
is best for the public good. He is not bound to give a reason for
his decision and no appeal lies from it. The colonies may also
legislate as to naturalization, subject to the consent of the
Crown.74 In the United States the power to legislate as to naturalization is in the federal government-not the states. 75 Federal circuit courts, federal district courts, and all state courts of
record "having a seal, a clerk and jurisdiction in actions at law
or equity, in which the amount in controversy is unlimited" have
power to admit aliens to citizenship. 76 Not less than two years,
nor more than seven years after his declaration is filed, the alien
must file a petition giving his name, and (if not already stated
in his declaration) stating that he is not opposed to organized
govermment, does not practice polygamy and is not a believer in
it and intends to renounce all allegiance with any foreign government or ruler, and, further, intends to become a citizen of the
United States. This petition must be verified by the affidavits
of two credible citizens of the United States who must state of
their personal knowledge that the petitioner has been in the
United States for five years continuously7 7 and that he is of
good moral character and is fit to be a citizen. The next step is
that the petitioner declares in open court that he will support
the Constitution of the United States, that he renounces all forDenization is discussed in 1 Bi. Com. *374.
' 33 Vict. c. 14, s. 13.
1 Hals. Laws of Eng., 312.
78Id.
' Id., citing the Naturalization Act.

5Art. 1, sec. 8, sub-see. 4, 1 Kent *424.
June 29, 1906, c. 3592, sec. 3; U. S. Compiled Sts., sec. 4351.
"This residence is required that the alien may familiarize himself
with our institutions. Cooley, Const. Lim., 58.
'"Act of
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eign allegiance, that he will support and defend the Constitution
and laws of the United States against all enemies, foreign and
domestic, and bear true faith and allegiance to the same. And
he renounces any title of nobility that he may havei s No alien
9
enemy can be naturalized.7
Several distinctions between the American and Englisb
rules on naturalization must be observed. In America the alien,
by fulfilling certain conditions precedent, has the right to be
naturalized.8 0 The courts, in admitting aliens, are simply applying laws made by Congress. They exercise, then, a judicial funetion. But in England the alien can never have the right to be
naturalized. Whether he shall be admitted is always within the
discretion of the secretary of state. The function of naturalization is political in England rather than judicial, and therefore
the courts do not exercise it. The reason for the distinction is
that we have had the policy of encouraging naturalization because of our great foreign population, while England has felt no
such need.81 Another distinction is that an alien woman
does not gain American citizenship by marrying an American
citizen 82 while she does gain British citizenship by marrying a
British citizen.8 3 The British doctrine is more in accord with
the old-fashioned doctrine of unity of husband and wife than the
American. We have by no means exhausted the provisions of
the naturalization statutes. But this is enough to show general
principles.
It must be noticed that the states can confer many of the
attributes of citizenship without the consent of the federal government. We have seen that they can grant the power to vote
and to own land. But such powers cannot be exercised outside
the state that grants them.8 4 And the alien would always be
in danger of losing all his privileges in event of war against his
country. So the states in no sense can be said to have the power
to naturalize; what they do is not naturalization.
"Act of June 29, 1906, c. 3592, see. 4, as amended in 1910, c. 401. U.
S. Compiled Sts., sec. 4352.
'Rev. Sts., see. 2171; U. S. Compiled Sts., sec. 4362.
The word right is used in 42 St. L. 1021, sec. 2.
It would be interesting to see what the British colonies have done,
but none of their statutes nor decisions are available.
42 St. L. 1021, see. 2.
8 1 Halbury, Laws of Eng., 315, citing 33 Vict., c. 14, s. 10 (1).
"42 Kent *69 et seq.
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We have been discussing the rights of alien friends. The
status of an alien enemy is so different from that of alien friend
that it deserves separate treatment.
For our purposes there are two sorts of enemy aliens--Those
present in the country with the sovereign's permission and those
present without his permission. Those of the first class are for
all purposes treated as alien friends in the absence of express
restriction by the sovereign.86 If the alien enemy be resident
in the country at the outbreak of war and the sovereign does not
order him out, a license to stay is presumed.8 6 Without the right
to contract, sue, own property, have liberty and security, the
license would be vain.
To understand the situation of the enemy alien we shall
have to delve a little into the doctrines of war and of the state.
According to the present conception it is the citizens that set
up the state. They do it-as far as war in concerned-for their
protection. It is the duty of the citizen to serve and the duty of
the state to protect. Since the state cannot fulfill its duty without preserving itself, it owes to its citizens the duty to preserve
itself.8 7 That this duty is paramount over any other is plain on
the consideration that self-preservation is necessary to enable
performance of all other duties. President Lincoln, during the
Civil War, wrote: "I felt that measures, otherwise unconstitutional, might become lawful by becoming indispensable to the
preservation of the Constitution through the preservation of the
nation. "88 Thus the great President believed, that his duty to
preserve the nation was superior to his duty to abide by the
highest municipal law of the land. Similarly, in our own time,
international law has not been allowed to stand in the way of
military success. Necessity, then, is or is likely to be the law of
war. In the case of war law, international and municipal, can
only remind us of the flowers that bloom in the spring.
But learned scholars, away from the strife of battle, have
endeavored to ameliorate the conditions of war by holding Hague
conventions and writing books of protest against the evil practices of the last war, whichever one it might be.8 9 However ben"' 2 Kent *63. 2 Westlake, International Law, 50-51.
" Opera cit., pl. cit.
Vattel, L. of N., Bk. I, ch. 4, sec. 42.
"Bryce, Amer. Com., (3rd ed.) vol. 1, 398 note.
,Chaffee's Freedom of Speech and parts of Moore's International
Law and other Illusions are examples.'
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efieial and wise are the doctrines they pronounce, we cannot
evade the conclusion that they do not and cannot prevent beligerents from losing their heads and sense of justice. And, most
important, the courts lay down other laws.
There are thus two tendencies: Necessity is the law of war.
War, as nearly as possible, must be humane.
Alien enemies have no rights and no privileges, unless by
the sovereign's special favor.9 0 When we talk about the rights
of alien enemies, then, we are talking about elusive things whose
nature will change with every change of the sovereign's mind.
The alien enemy has such a right to personal liberty and
personal security as the sovereign believes to be consistent with
his winning the war. Alien enemies in the last war "were subject to summary arrest and internment. 91 Keeping within the
law, they might live their lives and pursue their callings unmolested. Overnight, however, a proclamation of the President
might subject them to new burdens. The great immunities of the
Constitution were not theirs in undiminished force. What
others did confidently and of right, they did by sufferance and
doubtfully, uncertain of the restrictions of the morrow. They
were alien enemies, treated with liberality, but watched with a
suspicious eye as enemies, and never identified with friends. 92
No treaty provision can prevent deportation of alien enemies. 93
Illustrations of recent practices may be helpful. In 1914,
France, being the seat of war, interned the greater part of its
German population immediately after war was declared. Great
Britain, being farther away, waited until Mlay 13, 1915, before
interning all German subjects. But the United tSates, protected
by the Atlantic, only interned those aliens who were suspected of
being spies. Aliens not interned were forbidden by the President to approach within one hundred yards of a railroad, canal
or ferry; to possess firearms, wireless, etc.; and were all ordered
to register their names with the government. 94 The President's
order of internment was final and not subject to judicial re*1 BI. Com. *372. In De Lacey v. U. S., (1918), 249 Fed. 625, the
court said: "There is nothing in the Constitution or laws of the Ufnited
States which in any way has changed the common-law rule."
DIEx parte Fronklin, (1918), 253 Fed. 984.
Cardoza, J., i Techt v. Hugghes, (1920), 229 N. Y. 222.
2 Westlake, Int. Law, 407.
'17 Mich. L.Rev. 33 (1918).
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view.95 This follows from the general doctrine that the enemy
alien is ex lex.
The enemy alien has such right to own property as the sovereign believes to be consistent with his winning the war. But
the declaration of war does not itself vest the title of enemy
property in the government. The sovereign must express his
will that the property be confiscated. 96 So weighty an authority
as John Bassett Moore states that international law does not permit the confiscation of the property of enemy aliens. 97 But it
is submitted that while this harsh practice is to be condemned,
yet, granting the right of a nation to protect itself, it has the
right to confiscate such property as it finds necessary to its protection. 'Whether the necessity exists is determined by the nation as a domestic matter. The urgency and importance of the
occasion do not permit arbitration. Hence it is the sovereign's
will, rather than international law, which is concerned. But
even admitting that international law affects the question, it
merely limits the exercise of the right of the sovereign to confiscate, rather than impairs that right.98 Choses in action are in
a special class, in that their confiscation is rarely helpful to the
belligerent. Hence, the general practice is not to confiscate
them.9 9
It is proper, at this point, to consider the right of angary.
It has been thus defined: The right of a state in 'time of war or
public danger to requisition for its own use ships, aircraft, rolling stock, and other means of transport belonging to the
nationals of other powers but lying within its jurisdiction at
the time of requisition. The right does not extend to the personal service of crews taken from ships.1 00 It must only be exercised in time of urgent public necessity and the owners must be
compensated for the use of their property.1 0 1 Evans says that
the right applies to "property" and does not restrict it to means
of transportation. 0 2 Westlake only speaks of ships. 10 3 Vattel
O0Ex parte Graber, (1918), 247 Fed. 882.
6Brown v. U. H., (1814), 8 Cranch 110.
21International Law and Some Current Illusions, 13-25. 2 Westlake
42, accord as to the property of resident enemy aliens.
Marshall's dictum, Brown v. U. S., supra.
"Moore, op. cit., pl. cit.
100British Y. B., 1922-1923, at 125.
''102Id., 99.
Cas. on Int. Law, 583.
"32 Int. Law 119.
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04
On principle it would
mentions ships, wagons and horses.
seem that the rule ought to go as far as the reason for it will take
it. The basis of the rule (public necessity and jurisdiction)
will serve as well to justify the seizure of automobiles and aircraft as ships. 10 5 The Germans exercised the right when they
seized rolling stock in the war of 1870, and Great Britain and the
United States exercised the right in the last war by seizing about
a million tons of Dutch shipping. 10 6 So angary is even now of
great importance.

Correlative and in compensation for the privileges of all
aliens is the temporary allegiance which they owe to the sovereign in whose land they sojourn. This duty in quality is very
nearly the same as that owed by subjects.' 0 7 But it lasts only
as long as residence. 08 Violation of it can lead to conviction for
treason. 0 0 A tacit condition attached to the admission of an
alien is that he obey the laws of the country."10 It follows that
if he does not obey the laws, he is subject to deportation or, as
is more usual, the same penalties as are citizens. It is interesting in this connection to note if a naturalized alien do not fulfill
his obligations of allegiance he may be, in effect, denaturalized."'1 Aliens who have declared their intention to become
citizens can be drafted into the army." 2 Great Britain, France,
the Netherlands, Japan and Russia share the opinion that alien
settlers can be conscripted."13 Vattel says that the alien has the
duty to protect the nation from pirates, robbers and natural disorders 114 but adds that the sovereign has no power over the person of the alien." 5 Both views seem reasonable. Since the alien
has not the same rights as citizens, he should not be compelled
MIBk. II, ch. 9, sec. 121.
British Y. B., 1922.1923, 126.
M Id., p1. cit.
In 1 Halsbury, Laws of Eng., "Aliens" it is stated that it is just
the same, but that is probably untrue. Surely, for example, an alien
cannot be called out to fight his own country.
2 Kent *63. 1 Bl. Com. *370.
(1907) A. C. 326.
Vattel, L. of N., Bk. II, chap. 8, see. 101.
u Chaffee, Freedom of Speech, 109, citing U. S. v. Wursterbarth,
(1918), 249 Fed. 908.
1- Selective Service Act, 1918; 9 Fed. Sts. Ann. 1156. 17 Mich. L.
Rev. 33.
u32

Westlake, International Law, 287.

L. of N., Bk. II, ch. 8, see. 105.
"

Id., sec. 108.
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to risk his life in a cause in which citizens are the ones mainly
interested. And since the alien shares most of the benefits of
the state with citizens, it is inequitable that he should not share
the burden of defending the source of his benefits with them.
The rights and duties of aliens, like those of citizens, can be
enforced in the courts of residence. 116 In the United States,
federal courts have jurisdiction where one party is an alien. 117
But the sovereign, in admitting the alien, only undertakes that
neither he nor his subjects shall harm him.1 1 However, if the
courts desire, they may take jurisdiction over the disputes between two or more aliens. Otherwise the aliens might use selfhelp and disturb the peace. That the alien is an enemy will not
block his access to the courts if he has the license of the state to
remain in the country. 119 But the alien enemy may be deported
without a judicial hearing, 120 unlike the citizen who cannot be
deported.1 21 The alien enemy resident without license is ex
Zex. 122 Communication with him is communication with the
enemy and is, therefore, forbidden. Hence he cannot sue. He
has lost his rights on executory contracts and can never sue on
them. Contracts executed on one side can be sued on only after
the war. He cannot continue an action begun before the war.' 23
24
But his right of action will survive at the end of the war.
And even a prisoner of war can sue on a contract made while he
was a prisoner 25 because the imprisonment implies a license to
be in the country and to contract.
Under an old statute, 20 where either party to a suit was an
alien, he had the curious right to demand a jury de medietate
127
linguae, composed of half of aliens and half of denizens.
12 Kent *62. 1 1. Com. *372.
41 U. S. Const., Art. III, sec. 2, sub-sec. 1.
"'Robinson, Elements of American Jurisprudence, 70.
'2 Ken *63. Casseres v. Bell, (1799), 8 Term Rep. 166. A7cinous
v. Nigreu, (1854), 4 E. & B. 217.
10Chaffee,
Freedom of Speech, 232. U. S. Compiled .Sts., 1918, sec.
42844jj.
"'1 B1. Com. *137.
I" Sylvester's Case, 7 Mod. 150. Ricord v. Bettenham, 3 Burr. 1734.
De Wahl v. Braune, 1 H. & N. 178 (1856).
"'Le Bret v. Papillon, (1804), 4 East 502.
12 Janson v. Driefontein Consol. Mines, (1902), A. C. 484.
25Maria v., Hall, (1807), 1 Taunt. 741.
8 Hen. VI, c. 29.
3 Bl. Com. *360.
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And in Kentucky today, the judge may call such a jury,128 but
the alien has no right to one. 1 29 The Kentucky statute is interesting only as an antique, for the ancient jury de medietate iinguae is seldom if ever seen. A statute abolished them in England.130 The matter is only of local interest.
The writer has tried to cover a few general principles of
the law of England and the United States on this board subject.
The law is more than a bare statement of rights and duties. It
is the proper expression of a developing people and will develop
as the people develop. One cannot understand it without a great
deal more knowledge of history and mental habit than is at my
command. To predict its trend is extremely difficult. But some
effort at it can be made. In England there are more people than
the land will support. In America we are discouraging immigration because of our vast unassimilated alien population. Hence,
it is likely that aliens in peace time will be given fewer privileges. Citizenship will be a greater prize. War has become more
horrible. Entire peoples are engaged in it, whereas only armies
were formerly engaged. Hence, it is probable that the enemy
alien may suffer more than he has suffered. But moral feeling is
higher and will tend to counteract this tendency.
BoYD L. BAILEY.
Attorney at Laiu.
New York, N. Y.
Carroll's Ky. Sts., 1922, sec. 2254.
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33 and 34 Vict., c. 77, s. 8.

